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To the Honorable William B. Gilbert, Presiding 
Judge, and the Associate Judges of the United 
States Circuit Court of Appeals for the Ninth 
Circuit: 

The plaintiffs in error respectfully ask that this 
cause be reopened for further argument, to the end 
that a resubmission and a fuller consideration may 
be had. The plaintiffs in error are American citi- 
zens, entitled to the protection of the Federal Con- 
stitution, and they have in mind the real protec- 
tion intended by the Fifth Article of the Amend- 
ments to the Constitution, enjoining that no person 


shall be deprived of his liberty without due process 
of law. These defendants have not had due pro- 
eess of law. They have not had the trial accord- 
ing to law to which they are entitled. They have 
sought to point out to this court wherein the pro- 
cess to which they were subjected in the court be- 
low fell short of the due process which is theirs of 
right. The opinion of District Judge Rudkin, it is 
to be said with respect, curiously and singularly 
misses or confuses the point. 


It is said in the opinion, touching the indiet- 
ment: 


‘‘It must be conceded that the charge is very 
general, and we cannot yield our assent to the 
claim on the part of the Government that an 
indictment in cases such as this need only 
charge in general terms a conspiracy to de- 
fraud the United States. Keck v. United 
States, 172 U. 8. 434.”’ 


The indictment, says Judge Rudkin, was not ob- 
jected to below, by way of a pleading thereto, or 
an objection at the trial, or a request to charge, and 
the plaintiffs in error were not misled to their 
prejudice. But if an indictment should allege 
one thing and the proof should go to another and 
different thing, with no proof of the thing alleged, 
we do not understand the pertinency of a sugges- 
tion that the defendants, in the trial court, made no 
objection to the indictment, or to the imtrodue- 
tion of testimony, and offered no request for 
special instructions. The government may not pre- 
vail on one conspiracy—the conspiracy it alleges 
the indictment—by attempting to prove some other 


conspiracy, not alleged. Judge Rudkin proceeds to 
say, however, that as plaintiffs were not misled to 
their prejudice—unprejudiced, are we to assume, be- 
cause they were charged with one thing and con- 
victed of another?—‘‘we think the charge,’’ he 
continues, ‘‘though general in terms, and entirely 
lacking in particulars, was sufficient’’. 

This, we say it with proper deference, is wholly 
to miss the point. If there was one thing we tried 
to point out to this court, it was that the charge 
here was not general in terms, that it was not en- 
tirely lacking in particulars. Quite to the con- 
trary. The charge was specific, it was limited and 
carefully identified by particulars. And we in- 
voked the rule that the government was held to the 
specific conspiracy alleged, to the particulars of 
the fraud set forth as descriptive of such con- 
spiracv, and that such descriptive matter ‘‘must 
me proved as laid’ (Potter v. U. S., 155 U.S. 488, 
445). This rule was carefully stated by us at pages 
109-113 of our brief, under the heading: ‘‘ Author- 
ities as to particularity of allegation’’; and the 
authorities were not simply cited by us, they were 
quoted from. There should not have been any 
oversight or confusion or misunderstanding, and 
yet, as must be apparent from the opinion as just 
noted, this is just what has happened. We took 
this indictment and examined it, and analyzed it, 
m our brief, at pages 14-20, and what did we 
show, and what does that indictment reveal ? 

The charge made is not, as Judge Rudkin mis- 
takenly assumes, ‘‘general in terms and entirely 


lacking in particulars’’; not by any means. It is 
specific in terms, and identified by descriptive par- 
ticularity. It charges the defendants with conspir- 
ing to defraud the United States—not in general 
terms, however, but, to use its own words, ‘‘in the 
manner following, that is to say:’’ 


What is this descriptive particularity? We went 
over that indictment, word for word, industriously 
italicising and commenting upon the items of par- 
ticularity. See pages 14, 15, 16, and 17, of our 
brief. And we made it clear—the indictment made 
it clear for us, we invite the closest scrutiny of 
the point, that the descriptive particularity of the 
fraud which the defendants are charged with con- 
spiring to commit—whether in the importation at 
the dock or in the deliveries from barge to steam- 
ship—was the manipulation of the scales used in 
the weighing of dutiable or drawback coal, ‘‘to 
the end that said scales should record the weights 
of said coal desired by the defendants, and not the 
true weights of the coal placed thereon’. Judge 
Rudkin’s opinion concedes, and upon the authority 
of the Keck case in the Supreme Court of the 
United States (172 U. 8S. 434), that a chargev@m 
conspiracy to defraud the United States, couched 
in general terms, is insufficient. But if the par- 
ticularity, descriptive of the conspiracy alleged 
here, and giving it character and identity, had been 
undue, if the indictment had been unnecessarily de- 
scriptive, ‘‘even the unnecessary description must 
be proved as laid’’—as the Supreme Court of the 


United States admonishes us in Potter v. U. S., 


155 


U. 8. 438, 445. 


‘*Where a particular fact or circumstance is 
alleged as constituting or forming a part of 
the descriptive identity of the offense charged, 
the prosecution is held and limited to that par- 
ticular state of facts in the proofs adduced to 
establish the crime; * * * in other words, 
where the allegation is descriptive of the of- 
fense, the guilt of defendant must be found, 
if at all, upon the ground alleged in the infor- 
mation or indictment.”’ 


Randle v. State, 12 Tex. Cr. App. 251, Brief 
for Plaintiffs in Error, pp. 112-118. 


The opinion of Judge Rudkin appreciates the 
approximative and inherently inexact nature of 


the 
coal 


process of weighing coal, whether imported 
at the track scales on the dock, or drawback 


coal on the barge scales. We quote from the opin- 


ion: 


‘*The coal passed from the hoppers into cars 
on these tracks and the cars when loaded were 
drawn onto the scales by electric power and 
weighed by a government weigher, the weights 
being taken by the weigher and also by a 
representative of the Western Fuel Company, 
usually the plaintiff in error Mayer. As soon 
as the cars were weighed they were taken to 
the different bunkers or to the vards and un- 
loaded as Mayer might direct. In the coaling 
of the vessels of the Pacific Mail Steamship 
Companv and others the coal was laden on 
barges from the off shore bunkers and dis- 
charged from the barges into the ship’s bunk- 
ers by means of buckets having a capacity of 
half a ton or upwards. The government 
Weigher was supposed to weigh one bucket in 


fifteen, or a round of four buckets in sixty, 
and the remainder of the buckets were then 
averaged up with the buckets thus weighed 
for the purpose of ascertaming the entire 
quantity of coal discharged into the vessel. 
The weights taken by the government weigher 
were also taken by a representative of the 
Steamship Company and upon these weights 
the drawback was paid to such vessels as were 
entitled to claim a drawback under the law. 
Up to this point there is little or no conflict in 
the testimony.’’ 


Judge Rudkin proceeds: 


‘‘It must not be understood, however, that 
the results obtained are anything more than 
approximate. The parties were dealing with 
a base commodity where strictly accurate 
weights were not taken or required. The coal 
was wet down from time to time to lay the dust 
or to prevent spontaneous combustion and was 
at all times exposed to the elements. The dif- 
ference between the invoice weights and the 
out turn weights indicates but little in view 
of the fact that in many instances the coal 
was not actually weighed at the foreign port. 
In a majority of cases the weight was merely 
estimated by the ship’s scale or by the draught 
of the ship. How accurate this is we do not 
know; but evidently it is only an approxima- 
tion. The fact that a number of tons or a 
certain percentage was added to the weight thus 
ascertained does not remove the element of un- 
certainty. It also appears that the import coal 
discharged from vessels was weighed on a 
rising beam. Of course if the weights were 
accurately taken the difference between a 
weight taken on a rising beam and a weight 
taken on an even beam would be slight; but 
much would depend on the care and skill of the 
operator. On the other hand, in the discharge 


of coal from barges to vessels the shovelers 
on the barges had more tume to fill the buckets 
weighed than those which were not weighed by 
reason of the delay incident to the weighing, 
and naturally the former would weigh heavier 
than the latter. If there was nothing in the 
ease beyond this we would have no hesitation 
in declaring that the government failed to 
make a case for the jury, and it is upon this 
claim that the principal assignment of error is 
based. For whether the discrepancy in the 
weights was caused by the elements; by flood- 

ing the coal with water; by incompetence or 
negligence on the part of the government 
weighers, or through the adoption of a faulty 
system, the plaintiffs in error are not answer- 
able criminally unless they took some part in 
bringing these things about.” 


We take this language of the opinion as an ac- 
eeptance of the positions which we maintained, on 
full discussion, in our brief, and which were sum- 
marized by us at pages 49-50, in these words: 


‘It is now submitted: 

‘*(1) The existence of an overage, or over- 
run, of the coal in stock, in excess of the custom 
house weights, by 2.8 per cent, so far from 
being a fact ‘which excludes every other hypo- 
thesis but that of guilt’ (Union Pacific Coal 
Co. against United States, 173 Fed. p. 740), 
was a normal condition, inherent in the busi- 
ness, ‘as consistent with innocence as with 
euilt’ (Union Pacific Coal Company against 
United States, supra), consistent, indeed, with 
no other interpretation but that of innocence. 

‘*(2) The existence of a difference, or net 
shortage, as between the invoice weights and 
the custom house weights, by less than 1%, 
so far from being a fact ‘which excludes every 
other hypothesis but that of guilt’, was a normal 


condition, inherent in the business, ‘as consis- 
tent with innocence as with guilt’, consistent, in- 
deed, with no other interpretation but that of 
THMOCcence: 

“It will not be said, then, that James B. 
Smith, or his co-defendants, were in a conspir- 
acy to cheat the government out of import 
duties, or out of drawbacks, because there was 
ah overrun in the coal stock, or a want of con- 
formity between the invoice weights and the 
eustom house weights; or because James B. 
Smith, or his co-defendants, knew, what every 
custom house officer knew, what every coal im- 
porter knew, that coal in stock did overrun, 
and that custom house weights did not coin- 
cide accurately with invoice weights.’’ 


Now, then, what happens with the opinion? It 
proceeds to glance at the testimony. It overlooks 
completely the settled rule, already quoted, that 

‘where a paiticular fact or circumstance is 
alleged as constituting or forming a part of the 
descriptive identity of the offense charged, the 
prosecution is held and limited to that par- 
ticular state of facts in the proofs adduced 
to establish the crime’’; 


and goes on to associate and confound cireum- 
stances forming part of the descriptive identity 
of the offense charged, with circumstances not al- 
leged at all in the indictment. That is to say, it 
refers to the smuggling of coal into the bunkers 
without being weighed, to the condition, also, of 
the anweighed buckets delivered from the barges to 
the steamships, and to the records kept by the 
defendant Mills of such deliveries—all this, a matter 
of unweighed coal in which the fraudulent manip- 
ulation of the scales in respect to the coal placed 


thereon, had no lot or part whatever; and in the 
same connection, and as part of the same imme- 
diate context, it refers to the exposed rod incident 
and to the bent link incident as being carcum- 
stances which ‘‘caused inaccurate weights to be 
taken’’; and the conclusion expressed is, that the 
United States was defrauded, to an extent at least, 
‘“‘by reason of the fact that a portion of the im- 
ported coal never reached the scales, was never 
weighed, and that no duty was paid thereon’’, and, 
second, the United States was defrauded, to some 
extent, ‘‘by reason of the fact that it paid drawbacks 
to steamers entitled to claim drawbacks for coal, 
in excess of the quantity actually delivered to 
them’’; although it is not pretended in any quarter 
that, in respect to the drawback steamers, there was 
any fraudulent manipulation of the scales in re- 
spect to the weight of the coal placed thereon. This 
is a curious state of affairs, we say this with great 
respect; it 1s a curious misconception, it must have 
been an oversight, on the part of the writer of 
this opinion. The settled rule of law limited this 
court, in examining the sufficiency of the evidence, 
to those circumstances of descriptive particularity 
alleged in the indictment; and the only particulars 
alleged in the indictment, and they were alleged 
over and over again, with tiresome iteration, were 
the circumstances descriptive of the fraudulent 
weighing of coal which had been placed upon 
manipulated scales. The smuggling of unweighed 
coal into the bunkers, or the delivery of unweighed 
coal from the barges, or any insufficient delivery 
-of contract coal, unweighed, from barge to steam- 
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ship, were beside the question, were not alleged in 
the indictment—that indictment turned on weighed 
coal, on coal that was placed upon seales, not upon 
unweighed coal at all. The indictment is an ob- 
vious refiecction, as we pointed out at pages 17, 18 
and 19 of our brief, of the pleading in the Hake 
ease, 192 Fed. 83, 91, and yet this opinion, without 
apparent appreciation of a settled rule of law, 
and of a distinction fundamental to the case, con- 
fuses weighed coal and unweighed coal, as if it was 
all equally responsive to the indictment, and as- 
sumes to find, in this fallacious aggregation of in- 
congruous and disparate elements, a basis for the 
affirmance of this judgment. 


There were three incidents in the case which 
had to do with weighed coal, with coal ‘‘placed 
on the scales’’—the bent link incident, the exposed 
rod incident, the scales block incident. These three 
incidents happened in 1905, eight years before this 
indictment was found, and it is well enough to note, 
they happened on the Mission Street Dock, not upon 
the Folsom Street Dock, where, as the opinion 
recognizes, the principal operations of the West- 
ern Fuel Company were conducted. We appeal at 
once to the mind and conscience of the writer of 
this opinion—if he had observed the rule of law, 
appropriate to this indictment, and had limited 
himself to these three incidents, could he have said, 
as a magistrate administering due process of law, 
that such things, together or separately, were any 
evidence worthy the name, let alone satisfactory 
evidence, that Mr. Smith, Mr. Mills and Mr. Mayer 
had entered into a conspiracy, and, for three years 


11 
next before the filing of this indictment had been 
engaged in carrying out a conspiracy, to defraud the 
United States by the manipulation of the scales on 
which dutiable and drawback coal had been placed 
by them to be weighed? The scales block incident 
was so completely exploded (see our brief, pages 
81-96), that the opinion of Judge Rudkin does not 
mention it; but the opinion does speak, in a fugi- 
tive way, of the exposed rod and the bent link. 
This is the language: 

‘““There was further testimony tending to 
show that Mayer pressed his foot or leg against 
the scale rod from time to time, thus prevent- 
ing the Government Weigher from taking ac- 
curate weights, and that he was cognizant of 
the existence of a bent link between two of the 


cars, which likewise caused inaccurate weights 
to be taken.”’ 


This is the beginning, middle and end of the 
opinion to this point. The exposed rod incident 
was fully ventilated in our brief at pages 50-74. 
It did not take 24 pages, however, to dispose of the 
incident. That was the first discussion in our brief 
of the testimony of David Powers, and the his- 
tory and character of that witness took some space. 
The net result of his testimony was, that he saw 
Mayer, with his foot against the exposed rod, sev- 
eral times in 1905, at Mission Street Dock; and he 
identifies the year and the dock by reference to the 
ship ‘“‘Dumbarden’’. The government officer 
Freund, as we show very fully, fixes the time of this 
incident ‘‘before the fire of 1906’’ (our brief, p. 72). 


let I remember, ’’ says Mr. Freund, ‘when 
J worked there the first few times the rod was 
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exposed; then I was away for a time, and when 
I came back J found they had boxed tt in. I 
am acquainted with the defendant, IKddie 
Mayer, and have known him since I have been 
in the service. I recall an occasion when he was 
located in the seales-house at the Mission Street 
dock and permitted his feet to come in contact 
with that exposed rod. I don’t know exactly 
when that occurred, but I think it was just 
before the fire of 1906”? (our brief, p. 72). 


Freund tells of rubbing the rod with a piece 
of chalk, and afterwards of noticing some chalk 
mark on Mayer’s trousers—that is the whole inci- 
dent: 

‘* *Hiddie,’ I says, ‘where did you get the 
ehalk on your pants?’ And he says, ‘Darned if 
I know’. ‘Well’, I says, ‘you want to keep 
your leg away from the rod and cut out your 
monkey business’, and he laughed and ealled 
me a lobster, or something, I have forgotten 
which, and I simply told him that; that was 
the end of it, I never bothered with him after’’ 
(Olle rae oe 2 


As Freund says, ‘‘that was the end of it, I never 
bothered with him after’’. The rod was boxed in, 
and it had been boxed in for eight years when this 
indictment was returned. 


The bent link incident is fully considered in our 
brief at pages 74-81. It also happened at Mission 
Street Dock, and in 1905 also, it was a mere acci- 
dent to the coupling of the coal ears, in the wear 
and tear of the business, and as soon as attention 
was called to it, as the government witness Freund 
tells us, ‘‘Mr. Mills or Mr. Smith, I don’t recol- 
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lect which, immediately ordered that a longer link 
be put in’. We quote the following summary from 
our brief, at pages 96-97, and, once more, in the 
most straightforward and respectful way, we put it 
directly to the judicial conscience of the learned 
writer of the opinion, if that summary can be 
fairly gainsaid: 


‘There are, then, these three incidents in the 
record: the exposed rod incident, the bent link 
incident, and the seale-block incident. And this 
is the evidence upon which the government at- 
tempted to sustain the charge of a specific con- 
spiracy, notified to these defendants in the in- 
dictment, a conspiracy for the manipulation of 
the scales used in the weighing of dutiable 
coal, ‘to the end that said scales should record 
the weights of said coal desired bv the defend- 
dants, and not the true weight of the coal placed 
thereon’. The exposed rod incident was back 
in 1905. It was at one of the docks only, and 
that was Mission Street dock. It was a matter 
pertaining to the defendant Mayer alone, Mr. 
James B. Smith and Mr. Mills had no connec- 
tion with it, it was a thing between Mr. Freund 
and Mayer, and after Freund had spoken of it, 
the exposed rod was boxed in. The bent link 
was also an occurrence of 1905, and upon one 
dock onlv. It seems to have come about in the 
partial derailment of the weighing cars, more 
or less unavoidable, and indeed, the supplv of 
new links was part of the duty of the Fuel 
Company’s machinist and his helper. Mr. 
Smith and Mr. Mills are mentioned in connec- 
tion with this incident, but to this extent only, 
that when the matter was brought to their at- 
tention, they promptly saw to it that the diffi- 
culty was corrected. The seale-block incident, 
with the settling down of the platform, was 
also an incident of 1905, at one of the docks 
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only, and it is fully explained, without blame 
upon anyone’’ (our brief, pp. 96-97). 


Mayer, alone, in any event, and from any point 
of view, could not have been guilty of conspiracy— 
conspiracy means partners. James B. Smith and 
F, C. Mills, to use the words of Judge Rudkin, ‘‘are 
not answerable criminally unless they took some 
part in bringing these things about’. If any part 
they took, it was not in bringing these things about; 
it was in correcting and repairing them, and at the 
time and on the spot. 


It is said by Judge Rudkin, after explaining the 
approximative character of the coal business, so 
far as the weighing of such a commodity is con- 
cerned, and the inherent impracticability of getting 
accurate weights: 


‘Tf there was nothing in the case beyond 
this, we would have no hesitation in declaring 
that the government failed to make a case for 
the jury, and it is upon this claim that the 
principal assignment of error is based. For 
whether the discrepancy in the weights was 
caused by the elements, by flooding the coal 
with water, by incompetence or negligence on 
the part of the government weighers, or 
through the adoption of a faulty system, the 
plaintiffs in error are not answerable crim- 
inally unless thev took some part in bringing 
these things about.’’ 


What is there in the case, we ask, beyond this, 
and within the allegations of this indictment, when 
properly understood, except these three incidents 
at the Mission Street Dock, in 1905, and is it not 
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clear that this court should have ‘‘no hesitation in 
declaring that the government failed to make a 
ease for the jury”’. 


In the undiscriminating association of circum- 
stances in this opinion, of particulars relative to 
the weighing of coal with particulars relative to coal 
that was never placed on the scales, reference is 
made—in manifest error, we must be pardoned for 
speaking frankly—to the smuggling of unweighed 
coal into the bunkers, and also to the discharge 
of unweighed buckets from the barges into the 
steamships, and to the records kept by Mills of the 
barge deliveries. We give the language of Judge 
Rudkin, and it will be seen at once that he is dealing 
with unweighed coal. 

‘‘There was direct and positive testimony,”’ 
he says, ‘‘tending to show that at the Folsom 
Street docks, coal was shoveled into the bunkers 
from the tracks without being weighed; that 
coal was run from the chutes or hoppers into 
the bunkers without being weighed; and that 
train loads of coal were passed over the scales 


and dumped into the bunkers, without being 
weighed’, 


A reference is also made, in an earlier part of 
the opinion, to the removal of the old permanent 
planking at the docks, and to the substitution of 
temporary planking, but it does not seem to have 
been noticed that this was done in the reconstruc- 
tion, at great expense, of the bunkers, in enlarge- 
ment of storage capacity, and that it was the duty 
of the employes, when ships were discharging, to 
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put down this temporary planking (our brief, pp. 
122, 123); and this from the government witnesses 
themselves; yet, strangely enough, the opinion re- 
marks that 
‘‘this temporary planking could be moved and 
replaced by the employes of the company from 


time to time, but for what purpose does not ap- 
pear. 


The language of the opinion, pertaining to the 
barge deliveries, is as follows: 

‘‘There was also testimony tending to show 
that in discharging coal from the barges into the 
vessels of the Pacific Mail Steamship Company, 
the buckets weighed were filled to overflowing, 
while the wnwetghed buckets were little more 
than two-thirds full; there was testimony tend- 
ing to show that this practice was pursued 
continuously and uninterruptedly.”’ 


The record shows, by actual experiment in the 
presence of Judge Dooling and the jury, that 
buckets only two-thirds full, would not ‘‘trip’’, and 
it is said by Judge Rudkin himself, at another 
place in the opinion, and in a spirit of fairness 
_which we acknowledge and appreciate: 

‘‘In the discharge of coal from barges to 
vessels, the shovelers on the barges had more 
time to fill the buckets werghed, than those 
which were not weighed by reason of the delay 
incident to the weighing, and naturally the 
former would weigh heavier than the latter.” 


Certainly, little short of this could be said, in 
view of the testimony of the government witness, 
Edward Powers: 
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“@. To what do you attribute the fact, Mr. 
Powers, if it be a fact, that the tubs that are 
weighed have some more coal in them than the 
tubs which are not weighed? 

‘CA. Well, I attribute that to the fact that 
they have more time to put rt mm’? (our brief, 
pe 96). 


It is said, however, in the opinion, 

‘‘that instructions to that effect were given 

on at least one occasion by the plaintiff in 

error Mills in relation to another vessel’’. 
But this has no reference to the transactions or to 
the vessels in evidence. It refers to an incidental 
remark made by Edward Powers, not to the Pa- 
eific Mail Dock, at all, but to the transport dock, 
and there was no evidence in the case touching any 
delivery from a barge into a transport vessel. 
Says Powers: 


‘*On the transport dock—Mr. Mills told me to 
underload the tubs; on the transport dock, not 
on the Pacific Mail Dock’? (our brief, p. 206). 


To the contrary, Powers says, touching the Pa- 
cific Mail Steamships, that Mr. Mills told him not 
to have any trouble over there, in respect to load- 
ing the tubs (our brief, p. 204). And he says 
further, that he never received any instructions from 
Mr. Smith or Mr. Mills to overload or underload 
tubs, and he repeats that Mr. Mills told him not to 
have any trouble over there in loading the tubs 
four bTiet, p. 202). 

The opinion next refers to 


“the books and records kept by Mills,’’ as fre- 
quently showing ‘‘a great disparity between the 
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quantity of coal laden on the barges and the 
quantity of coal discharged therefrom; that re- 
ports showing these discrepancies were made 
daily to the plaintiff in error Smith, and to 
the Western Fuel Company, and that each and 
every one of the plaintiffs in error were fully 
cognizant of these discrepancies, and it is not 
going too far to say that they were equally 
cognizant of the causes that produced them’’. 


‘The books and records kept by Mills’’, means 
simply a rough blotter kept by Mills, with no pre- 
tensions to accuracv, and which misled the govern- 
ment agent Tidwell himself into some serious 
blunders of computation. This is fully explained 
in our brief at pages 170-181. Mr. J. B. Smith 
never examined these dock books of Mills, never 
looked at them except cursorily, and would not 
have been surprised if he had found overruns, for 
overruns, as Judge Rudkin clearly points out, are 
inherent in the business. In fairness to Mr. Smith, 
and to repel any inference unjust to him which 
might be drawn from the language of the opinion, we 
quote his testimony as given at pages 181-2 of our 
bricf : 

‘*Mr, Mills, as well as all the other employ- 
ees, send reports to my office. I receive reports 
from every department of the business. From 
six to eight such reports are turned into my 
office every day. I do not necessarily look at 
Mr. Mills’ reports daily. I know that they are 
there if I avish to refer to them at anv time 
I have certainlv, in looking at them, observed 
ovelruns in connection with the barges. The 


overruns showed upon these reports certainly 
did not excite any surprise or suspicion in my 
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mind, because, when we first commenced the 
business of the Western Fuel Company, Mr. 
Milis explained the method in which they 
handled the coal in the barge department. I 
also knew that the weights going into the 
barges were not accurate. I knew that the 
barges were merely floating vessels used for the 
storage of coal and, therefore, we were not 
particularly interested in keeping accurate 
weights of the coal laden upon the barges. All 
we desired was the approximate weights, be- 
cause we knew that finally the coal in the barges 
would find a weight in connection with its dis- 
charge. It could not really have made any 
particular difference to us whether the coal 
was weighed at all when it went into the barges. 
All that coal was the property of the Western 
Fuel Company. Nobody else had any inter- 
est in it. It was not any more important to 
us to have accurate weights of that coal than 
it would be to have accurate weights of the coal 
in a particular bunker or yard belonging to the 
corporation. The only thing, therefore that 
really indicated the overrun to me was the an- 
nual stock-taking account. * * * IT never in 
my life examined the so-called ‘Mills’ dock 
books or diaries’ covering the years 1906 to 
1912. In answer to the question whether it is 
possible I never looked at those books at all 
to ascertain the overage or the shortage, or the 
quantity of coal charged up against a barge, 
ete., I would say that, as I explained in my 
direct examination, we were not interested and 
I was not interested in the quantity of coal that 
went into the barges; all that I cared about 
was the final weight that was charged against 
the vessels or people that were reeeiving coal 
from our barges. The barges were simply 
floating storeships with scales adjusted on them 
to ascertain the delivered weight the same as 
the platform scales down on the street to as- 
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certain the quantity of coal delivered out from 
the yard. I suppose I knew Mr. Mills was 
keeping those books because they were there on 
his desk, but I never examined into their con- 
tents nor was I interested in their contents. 
They were his own method of keeping account 
down there to his own satisfaction. As man- 
ager I was, of course, interested in the man- 
ner in which every department was run, but it 
was not necessary for me to, and I did not, 
ask Mr. Mills why he made entries in those 
books. Hts purpose, as I understood it, was 
only to keep a general idea of the amount of 
floating storage we had so as to be able to know 
from day to day what position we were in to 
meet the requirements of steamers calling for 
Coal 


We have so far noticed these matters, not ger- 
mane to the descriptive particulars of the indict- 
ment, by way of answer to some of the statements 
contained in the opinion. We have discussed these 
extraneous matters in extenso, in our brief, at 
pages 115-290, not because they fell properly within 
the purview of the indictment, but in exoneration 
of these defendants from any imputation that they 
were parties to a conspiracy to defraud the United 
States, whether alleged or not. We did this, as 
we say explicitly in our brief (p. 115) ‘‘regardless 
of the offense charged in the indictment, and with 
the full realization that the matter now to be pro- 
pounded les outside of any question made by this 
record for decision here’’. We cannot but believe 
that if a fuller consideration could have been 
given to the record as we have reviewed it, some of 
the statements in this opinion would not have been 
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made. We trust that, upon the only issue tendered 
by the indictment, we have made clear the error 
and oversight of the opinion. We now submit it 
as the proper course for this court, to order a re- 
argument. 


The unfair and abhorrent practices on the part 
of some jurors in this case, were exposed on 
motion for new trial. The matter is fully pre- 
sented in our brief at pages 290-329. The wrong 
done ‘‘could not be corrected by assignment of 
error for anything done in the course of the trial’’ 
(Atlantic Coast Line Company v. Thompson, 211 
Fed. 889, 892). It was, as we have shown, upon the 
facts themselves and upon the decisions of the 
courts, including the highest court of the land, 
clear error for the trial judge, to deny a new trial 
in the circumstances. We call attention to the dis- 
cussion of the affidavits of the jurors, at pages 294- 
307 of our brief, and we ask this court if the case 
is not one of ‘‘very plain circumstances indeed’’. We 
refer, now, as we did in the brief (pages 309, 314), to 
the language of Mattox v. United States, 146 U.S. 
140, 149, 150; to the case of Woodward v. Leavitt, 
107 Mass. 453, found at pages 315-316 of our brief; 
and to the ease in this state of Kimic v. Railway 
Co., 156 Cal. 397, quoted by us at page 317 of our 
brief. When the opinion of Judge Rudkin speaks 
of “very plain circumstances indeed’’, we beg to 
eall attention to our discussion of the affidavits, 
and to the following language from Meyer v. Cad- 
wallader, 48 Fed. 32, 36: 
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‘‘That these published statements were well 
ealeulated to prejudice the jury against the 
plaintiffs and deprive them of a fair trial, is a 
proposition so plain that it would be a sheer 
waste of time to discuss it.’’ 


We also call attention to Morse v. Montana, 105 
Fed. 345, 346, 347, 348, conveniently excerpted at 
pages 322-326 of our brief; to Callahan v. Railway 
Company, Se Cal. 994, 995, found at pages 326-7 
of our brief, and to People v. Loung, 159 Cal. 526, 
27, 528, found at pages 327-9 of our brief. As 
Mr. Justice Clifford said in the Callahan case: 


‘Jurors must be kept free from all possible 
influence. When exposed thereto, it will not do 
to inquire into the probability of the extent of 
the influences, and their effect upon the verdict. 
There is no safety, except in setting aside the 
verdict in a case where acts and conduct are such 
that could have influenced the verdict.”’ 


And again: 


‘‘It must be understood,”’ citing the Mattox 
case from the Supreme Court of the United 
States, ‘‘that no verdict should be permitted to 
stand, against which, from established facts, 
the slightest inference rests that it bears the 
taint of improper influence exerted by or in 
behalf of the party in whose favor it is re- 
turned.”’ 


We have shown from the affidavits, what the cir- 


cumstances were—they were ‘ 


‘very plain indeed’’, 
and we point out the uncontradicted evidence which 


an analysis of the affidavits has disclosed. Such a 
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showing cannot be brushed aside or disposed of by 
some general phrase. As the Supreme Court of 
California said, through Mr. Justice Van Fleet, 
in People v. Leary, 105 Cal. 490, dealing with the 
precise wrongdoing complained of here in respect 
to the jury, 
“if the matter be such as would, from its char- 
acter, or the manner or connection in which it 
is stated, be calculated to prejudice or injur- 
lously affect the minds of the jury, a presump- 
tion of improper influence arises, and a new 
trial will be granted, without requiring defend- 
ant to show that harm has in fact been done 
his cause’’. 


, The right to apply for a rehearing in this court 
implies that at some time or other the occasion must 
arise when a rehearing should be granted. Other- 
wise, an application for a rehearing would be an 
empty form. This is a case which must appeal to 
the court as one to be reopened and reargued. The 
Opinion in the case has misconceived the case and , 
the point of the appeal; the error must, on further 
consideration, be apparent to the members of the 
court, including the writer of the opinion himself. 
We respectfully ask that the cause be reheard, and 
that ample time be afforded counsel for the full 
discussion, in open court, of the facts of this 
ease, and of the law and the decisions by which its 
final disposition should be ruled. We trust that 
nothing contained in this petition will carry the 
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implication of any abatement from the high re- 
spect in which we hold the members of this court. — 


Dated, San Francisco, 
April 10, 1916. 
Morrison, DUNNE & BROBECK, 
A. Pe BLACK, 
STANLEY Moore, 
Attorneys for Plaintiffs in Error 
and Petitioners. 
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